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Advance payment f o r  m a i n t e n a n c e  of equipment  
MATTER OF: 

DIGEST: 

N o t w i t h s t a n d i n g  Feaeral Supp ly  S c h e d u l e  c o n t r a c t  
l a n g u a g e  t o  t h e  c o n t r a r y ,  a g e n t s  of t h e  government  
are prohibi tea  by 3 1  U.S.C. !j 3324 (1982) f rom 
compensa t iny  c o n t r a c t o r s  for  any s e r v i c e  or goods 
wnicn have  n o t  Deen r e c e i v e d .  

The V e t e r a n s  A a m i n i s t r a t i o n  ( V A )  r e q u e s t s  o u r  d e c i s i o n  
c o n c e r n i n g  t h e  l e g a l i t y  of t n e  advance  payment made by t h e  
VA t o  t n e  Dic t aphone  C o r p o r a t i o n  ( D i c t a p h o n e )  for t h e  period 
of J a n u a r y  1 ,  1985,  t h r o u g h  September 30, 1985, u n d e r  
Fecleral Supp ly  bcheau le  (PSS) c o n t r a c t  N o .  GS-00F-69310, 
special  i t e m  N o .  47-320, c o v e r i n g  m a i n t e n a n c e  s e r v i c e  of 
o t t i c e  equ ipmen t .  he  u n a e r s t a n d  t n a t  t n e  special item i n  
q u e s t i o n  h a s  now oeen  d e l e t e d  from t h e  c o n t r a c t .  

The q u e s t i o n  ar ises  because o f  a c o n f l i c t  between 
tne t e r n s  o t  s p e c i a l  i t e m  No. 47-320 a n a  31 U.S.C. s; 3324  
( 1 9 8 2 )  { f o r m e r l y  31 U . S . C .  s 529). Special  i t e m  No. 47-320, 
i n  p e r t i n e n t  pa r t ,  y r o v i a e u :  

“ I n v o i c e s  w i l l  b e  r e n d e r e a  y e a r l y  i n  a a v a n c e  a t  t h e  
r a t e  e s t ab l i shed  by D i c t a p h o n e  w i t h i n  t h e  terms of 
t h i s  c o n t r a c t  and  are  p a y a b l e  upon receipt.” 

However, 31 U.S.C. s 3324, i n  p e r t i n e n t  p a r t ,  p r o v i d e s :  

‘I. . . a payment u n a e r  a c o n t r a c t  t o  p r o v i a e  
a s e r v i c e  or d e l i v e r  a n  a r t i c l e  f o r  t h e  U n i t e d  
S ta tes  Government may n o t  oe more t n a n  t h e  v a l u e  
of t h e  s e r v i c e  a l r e a d y  p r o v i d e d  or t n e  a r t i c l e  
a l r e a d y  a e l i v e r e o  .I* 

Tne s t a t u t e  does p r o v i a e  f o r  advance  payments  wnere 
a U t t l O r i Z @ d  by a spec i f i c  a p p r o p r i a t i o n  or o ther  law o r  t h e  
P r e s i a e n t ,  b u t  those C m d l t i o n s  a0 n o t  e x i s t  nere. S e c t i o n  
255 of U.S.C. t i t l e  4 1  p r o v i d e s  for  advdnce  payment by 
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c i v i l i a n  a g e n c i e s  wnere t h e  a g e n c y  head d e t e r m i n e s  it is i n  
t h e  p u b l i c  i n t e r e s t  and  t h e r e  a r e  o ther  s p e c i f i e d  
c i r c u m s t a n c e s  p r e s e n t .  T h a t  is n o t  t h e  s i t u a t i o n  here. 

Under 31 b.5.C. S 3324, a b s e n t  t n e  e x c e p t i o n s  n o t e d  
a b o v e ,  a g e n c i e s  of t h e  gove rnmen t  are p r o n i b i t e d  from p a y i n g  
f o r  goods or s e r v i c e s  i n  a a v a n c e  of r e c e i v i n g  tnem.  S e e  
g., B-172054, J u n e  1 1 ,  1971. T n e r e f o r e ,  n o t w i t h s t a n d i n g  
t n e  E'S5 c o n t r a c t  l a n g u a g e  t o  t h e  c o n t r a r y ,  a g e n t s  o f  t h e  
government  are  s t r i c t l y  p r o h i b i t e d  D y  s t a t u t e  from compen- 
s a t i n g  c o n t r a c t o r s  fo r  any  s e r v i c e  or g o o d s  wh ich  h a s  n o t  
been  r e c e i v e d .  Thus ,  t h e  a d v a n c e  payment  for t h e  s e r v i c e s  
i n  q u e s t i o n  s h o u l d  n o t  have  been  made t o  D i c t a p h o n e .  

- f  

However, s i n c e  there is a s h o r t  p e r i o d  r e m a i n i n g  for  
w h i c h  a d v a n c e  payment  was made arid w e  u n d e r s t a n d  t n a t  
D i c t a p n o n e  is p e r f o r m i n g  s a t i s f a c t o r i l y  a n a  t h a t  there is no 
r e a s o n  t o  b e l i e v e  t h a t  i t  w i l l  n o t  c o n t i n u e  t o  do so f o r  t h e  
r e m a i n i n g  period f o r  w h i c n  a a v a n c e  payment  was made, no  
c o r r e c t i v e  a c t i o n  n e e a  be t a k e n  i n  t n e  immediate case, b u t  
i n  t n e  f u t u r e  t h e  VA s h o u l d  adnere t o  t h e  p r o n i b i t i o n  i n  31 
U.S.C. Y 3324.  
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